TRANSPORTATION

processes, as well as metropolitan plans, transportation improvement
programs (TIPs), and planning processes.

“Utility” means a privately, publicly, or cooperatively owned facility
for producing, transmitting, or distributing communications, cable
television, broadband, voice, data, video, and graphics, power, electricity,
light, heat, gas, oil, crude products, water, steam, waste, stormwater not
connected with highway drainage, or any other similar commodity,
including any fire or police signal system or street lighting system, that
directly or indirectly serves the public. The term “utility” shall also mean
the utility owner or the utility company inclusive of any wholly owned or
controlled subsidiary. The term “utility” or “utilities” when used in this
chapter is intended to reference both public and private utilities unless
otherwise individually specified.

“Utility agreement” means the document by which the Department
enters into an agreement with a public utility, a private utility, a cable
television company, broadband, voice, data, video, and graphic
companies, a utility not covered at N.J.S.A. Title 48, or a utility having
compensable property rights for the installation, removal, and/or
relocation of its facilities. The utility agreement further serves as the
permit to occupy the highway right-of-way and specifies the requirements
for, and the conditions of, said occupancy.

SUBCHAPTER 5. SPECIAL PERMITS AND AGREEMENTS

16:25-5.3  Local Federal-Aid Road agreements

(a) Pursuant to 23 CFR Part 645, Subpart B, the Department will enter
into necessary agreements with the appropriate local public agency to
regulate the use and occupancy of Federal-Aid Roads, and to assist local
officials in establishing utility accommodation policies conforming, as
appropriate for the type of highway involved, to the provisions of this
chapter.

(b) Pursuant to 23 CFR Part 645, Subpart C, the Department will
identify a broadband utility coordinator responsible for facilitating the
infrastructure right-of-way efforts within the State; establish a website
registration process for broadband infrastructure entities; notify registered
broadband infrastructure entities of the Statewide Transportation
Improvement Program (STIP) on an annual basis; coordinate initiatives
pursuant to 47 U.S.C. § 1504 with other Statewide telecommunication and
broadband plans, State and local transportation and land use plans, and
include strategies to minimize repeated excavations that involve
broadband infrastructure installation in the right-of-way.

(c) If the Department chooses to provide for the installation of
broadband infrastructure in the right-of-way of an applicable Federal-aid
highway project pursuant to this section, the Department will carry out
appropriate measures to ensure that any existing broadband infrastructure
entities are not disadvantaged, as compared to new broadband
infrastructure entities seeking to occupy the right-of-way.

(d) Consistent with 47 U.S.C. § 1504 and pursuant to 23 CFR Part 645,
Subpart C, the Department is not required to install or allow the
installation of broadband infrastructure in a highway right-of-way nor is
there authority for the Secretary of the U.S. Department of Transportation
to withhold or reserve funds or approve a Title 23 project.

SUBCHAPTER 7. FACILITY DESIGN AND LOCATION

16:25-7.3  Safety, construction, and highway restoration provisions

(a)-(e) (No change.)

(f) Restoration of the pavement structure by the utility company shall
be in accordance with the Department’s standard details for Utility Trench
Construction found in the New Jersey Department of Transportation
Standard Roadway Construction/Traffic Control/Bridge Construction
Details.

(g)-(1) (No change.)

SUBCHAPTER 8. PIPELINES

16:25-8.9  Adjustment of existing pipelines
(a) (No change.)
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(b) The following shall apply when adjusting existing pipelines to
accommodate highway construction projects:

1.-2. (No change.)

3. On relocated and new installations, the utility shall be installed at a
depth, and of a strength, to permit the excavation and reconstruction of
the roadway pavement structure consistent with existing grades or the
grades set by the infrastructure project and to allow for the maintenance
or replacement of existing or proposed pavement and drainage
infrastructure.

4. (No change.)

SUBCHAPTER 9. UNDERGROUND ELECTRIC POWER AND
COMMUNICATION LINES

16:25-9.2  Location and alignment

(a)-(e) (No change.)

(f) The minimum lateral proximity to a parallel utility facility,
including the State’s fiber optic ducts, shall be 18 inches from the edge of
utility facility to the edge of utility facility. Electric power, broadband and
communication cables, gas lines, water lines, and sewer lines shall be
separated from one another as required by appropriate industry codes.
Separation of the utility from highway facilities or other utilities shall
allow for reasonable success in locating utilities with electronic devices.

(2)-(k) (No change.)

16:25-9.9  Adjustment of existing underground power and
communication lines

(a) (No change.)

(b) The following shall apply when adjusting existing underground
electric and communication facilities to accommodate highway
construction projects:

1.-2. (No change.)

3. On relocated and new installations, the utility shall be installed at a
depth and of a strength to permit the excavation and reconstruction of the
roadway pavement structure consistent with existing grades or the grades
set by the infrastructure project and to allow for the maintenance and
replacement of existing or proposed pavement and drainage infrastructure.

4. (No change.)

SUBCHAPTER 13. WAIVERS

16:25-13.2 Uncased crossings

(a) (No change.)

(b) Factors that shall be considered in the evaluation of an uncased
trenchless utility crossing alternative include, but are not limited to, the
following:

1.-4. (No change.)

5. Roadway type, pavement type, and condition;

6.-11. (No change.)

(c) (No change.)

OTHER AGENCIES
(a)

ECONOMIC DEVELOPMENT AUTHORITY
Authority Assistance Programs

Cultural Arts Incentives (CAFE) Program

Adopted Concurrent New Rules: N.J.A.C. 19:31BB

Proposed: March 17, 2025, at 57 N.J.R. 604(a).

Adopted: June 18, 2025, by the New Jersey Economic Development
Authority, Tim Sullivan, Chief Executive Officer.

Filed: June 18, 2025, as R.2025 d.087, without change.

Authority: P.L. 2023, c. 197 (codified at N.J.S.A. 34:1B-383 et seq.).

Effective Date: June 18, 2025.

Expiration Date: June 18, 2032.
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Summary of Public Comment and Agency Response:

The New Jersey Economic Development Authority (NJEDA) received
one comment from an anonymous commenter.

COMMENT: The commenter objected to the use of tax dollars to fund
cultural programs, but made no comments related to the specially adopted
and concurrently proposed new rules.

RESPONSE: The NJEDA thanks the comment for his or her comment.

Federal Standards Statement
A Federal standards analysis is not required because the concurrently
adopted new rules are not subject to any Federal requirements or
standards. Accordingly, no further analysis is required.

Full text of the concurrently adopted rules follows:

CHAPTER 31BB
CULTURAL ARTS INCENTIVES (CAFE) PROGRAM RULES
SUBCHAPTER 1. CULTURAL ARTS INCENTIVES (CAFE)
PROGRAM RULES

19:31BB-1.1  Applicability and scope

The rules in this subchapter are promulgated by the New Jersey
Economic Development Authority to implement the provisions of the
Cultural Arts Incentives Program Act, sections 1 through 11 at P.L. 2023,
c. 197 (codified at N.J.S.A. 34:1B-383 through 393) and shall apply to all
Program applications.

19:31BB-1.2  Definitions

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise.

“Act” means the New Jersey Cultural Arts Incentives Program Act,
P.L. 2023, c. 197 (codified at N.J.S.A. 34:1B-383 through 393).

“Affiliate” means an entity that directly or indirectly controls, is under
common control with, or is controlled by, a cultural arts institution.
Control exists in all cases in which the entity is a member of a controlled
group of corporations as defined pursuant to section 1563 of the Federal
Internal Revenue Code (26 U.S.C. § 1563) or the entity is an organization
in a group of organizations under common control that is subject to the
regulations applicable to organizations pursuant to subsection (b) or (c) of
section 414 of the Federal Internal Revenue Code (26 U.S.C. § 414). A
cultural arts institution may establish, by clear and convincing evidence,
as determined by the Authority, that control exists in situations involving
lesser percentages of ownership, if the cultural arts institution shall have
control, at a minimum, of all aspects of compliance with the Program. An
affiliate of a cultural arts institution may contribute to the project cost and
may satisfy the requirement for site control during construction and the
eligibility period, but in no event, shall the tax credit certificate be issued
to any affiliate.

“Authority” means the New Jersey Economic Development Authority
established pursuant to N.J.S.A. 34:1B-4.

“Board” means the Board of the New Jersey Economic Development
Authority established pursuant to N.J.S.A. 34:1B-4.

“Building services” means any cleaning or routine building
maintenance work, including, but not limited to, sweeping, vacuuming,
floor cleaning, cleaning of rest rooms, collecting refuse or trash, window
cleaning, securing, patrolling, or other work in connection with the care
or securing of an existing building, including services typically provided
by a door-attendant or concierge. Building services shall not include any
skilled maintenance work, professional services, or other public work for
which a contractor is required to pay the prevailing wage as defined at
N.J.S.A. 34:11-56.26.

“Co-applicant” means an entity that:

1. Is non-profit for taxation purposes pursuant to the provisions of
section 501(c)3 of the Internal Revenue Code;

2. Contributes capital, real property, or services related to the project
that directly affect and serve the anticipated customers or visitors of the
cultural arts institution facility; and

3. Enters into a participation agreement with the cultural arts institution
that specifies the co-applicant’s participation in the cultural arts project.

“Cultural arts institution” or “applicant” means:
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1. One of the following:

i. A governmental entity;

ii. A nonprofit entity; or

iii. A governmental economic or community development entity,
which is incorporated pursuant to Title 15 of the Revised Statutes or Title
15A of the New Jersey Statutes, operating on a not-for-profit basis; and

2. That has the primary mission and specific policy goal of cultural,
arts and cultural education, or artistic enrichment of the people of this
State.

A for-profit business seeking a tax credit for a cultural arts institution
facility open to the public; provided that the cultural arts institution facility
is receiving a Federal historic rehabilitation tax credit pursuant to the
Federal Internal Revenue Code of 1986, 26 U.S.C. § 47, or a tax credit
pursuant to the Historic Property Reinvestment Act, N.J.S.A. 34:1B-270
through 276.

“Cultural arts institution facility” means an existing or proposed
facility within this State, operated and maintained by a cultural arts
institution for cultural arts and that is open to the public. A “cultural arts
institution facility” includes, without limitation, an aquarium, botanical
society, historical society, library, museum, gallery, performing arts
center, arts-based community centers, or any related facility that is
principally for the support and benefit of any of the foregoing. The term
“cultural arts institution facility” shall not include facilities predominantly
used for athletics, recreation, and non-arts-based community centers.

“Cultural arts project” or “project” means a capital project for the
construction or improvement of a cultural arts institution facility that is
located in the State for which a cultural arts institution is to be awarded
tax credits by the Authority through the Program pursuant to a tax credit
agreement; provided that the project for which the tax credits are awarded
will result in a capital investment of at least $5,000,000.

“Director” means the Director of the Division of Taxation in the
Department of the Treasury.

“Diverse” means being a historically underserved or underrepresented
identity within the following categories: race, ethnicity, gender, sexual
orientation, disability status, educational attainment, veteran status, nation
of origin, and language use.

“Eligibility period” means the period of five years during which a
cultural arts institution may claim, sell, transfer, or otherwise use a tax
credit pursuant to the Program, beginning with the tax period in which the
Authority accepts certification of the cultural arts institution that it has met
the capital investment requirements of the Program.

“Eligible position” means a full-time position in an entity in this State
that the entity has filled with a full-time employee. An eligible position
shall not include an independent contractor or a consultant.

“Environmental remediation costs” means any costs incurred by an
applicant in the completion of any actions necessary to investigate, clean
up, or respond to a known, suspected, or threatened discharge of
contaminants, including, as necessary, the preliminary assessment, site
investigation, remedial investigation, and remedial action, pursuant to
N.J.S.A. 58:10B-1 et seq.

“Equity” means applicant-contributed capital to the cultural arts
project, which may consist of cash, funds raised by the cultural arts
institution, costs for project feasibility incurred within the 12 months prior
to application, property value less any mortgages when the applicant owns
the project site, and any other investment by the applicant in the project
deemed acceptable by the Authority. Property value shall be valued at the
lesser of: the purchase price, provided the property was purchased
pursuant to an arm’s length transaction within 12 months of application;
or the value as determined by a current appraisal acceptable to the
Authority. The property value shall not equal 50 percent or more of the
equity. Equity shall include Federal, State, or local grants and proceeds
from the sale of Federal or local tax credits, including, but not limited to,
the Historic Rehabilitation Tax Credit, 26 U.S.C. § 47, Low-Income
Housing Credit, 26 U.S.C. § 42, and New Markets Tax Credit, 26 U.S.C.
§ 45D. Equity shall not include Authority economic subsidies, including,
but not limited to, grants or tax credits, or proceeds from redevelopment
area bonds.

“Government-restricted municipality” means a municipality in this
State with a municipal revitalization index distress score of at least 75,
that met the criteria for designation as an urban aid municipality in the
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2019 State fiscal year, and that, on the effective date of the New Jersey
Economic Recovery Act of 2020, P.L. 2020, c. 156 (January 7, 2021), is
subject to financial restrictions imposed pursuant to the Municipal
Stabilization and Recovery Act, N.J.S.A. 52:27BBBB-1 et seq., or is
restricted in its ability to levy property taxes on property in that
municipality as a result of the State of New Jersey owning or controlling
property representing at least 25 percent of the total land area of the
municipality or as a result of the Federal government of the United States
owning or controlling at least 50 acres of the total land area of the
municipality, which is dedicated as a national natural landmark.

“Incentive award” means an award of tax credits to a cultural arts
institution or a co-applicant, if applicable, to reimburse a cultural arts
institution for all or a portion of the project financing gap of a cultural arts
project pursuant to the provisions at N.J.S.A. 34:1B-383 through 393.

“Lead development entity” means the entity that is responsible for
overseeing the cultural arts project and is relied upon by the Authority to
demonstrate operational capability, expertise, and experience to complete
the project. The Authority shall determine which entity is the lead
development entity by considering the role an entity has in the
coordination of activities related to the cultural arts project, including, but
not limited to, project design, project financing, permitting and local
approvals, construction oversight and contracting, and property
management.

“Minimum environmental and sustainability standards” means the
standards established by the Authority, in accordance with the green
building manual prepared by the Commissioner of the Department of
Community Affairs pursuant to N.J.S.A. 52:27D-130.6, regarding the use
of renewable energy, energy-efficient technology, and non-renewable
resources to reduce environmental degradation and encourage long-term
cost reduction. The Authority shall publish these standards on its website.

“New full-time job” means an eligible position created by a cultural
arts institution at a cultural arts project that did not previously exist in this
State. For the purposes of determining the number of new full-time jobs,
the eligible positions of an affiliate shall be considered eligible positions
of the cultural arts institution.

“Open to the public” means no special membership, invitation,
appointment, or private status shall be required, and any member of the
general public who wishes may enter, visit, participate, or attend. Access
may be during specified hours and/or ticketed. As applied to a cultural arts
facility in which primarily: (i) objects of cultural and/or artistic interest
are exhibited, the facility shall be accessible on average at least 20 hours
per week; (ii) performances are held in front of a live audience, the facility
shall conduct on average at least four events per month; or (iii) arts
education is conducted, the facility shall conduct art educational offerings,
workshops, programs, or classes on average at least four times per month.
The Authority may determine a different number of hours per week,
events per month, art educational offerings, workshops, programs, or
classes per month, or other standards of “open to the public” either based
on a standard generally accepted by custom or practice or due to
unavoidable closures or other circumstances approved by the Authority.

“Operating cash flow” means the cultural arts institution’s income at
the cultural arts institution facility from various sources, including ticket
sales, grants, donations, sponsorships, merchandise, and program fees,
minus its expenses, including salaries, rent, production costs, and
administrative expenses. Income for purposes of this definition shall not
include the proceeds of the sale of the Program tax credits. Expenses for
purposes of this definition shall not include debt service.

“Operating reserve” means an unrestricted fund balance set aside to
stabilize a nonprofit’s finances to mitigate against unexpected events,
losses of income, and large unbudgeted expenses.

“Program” means the Cultural Arts Incentives Program established
pursuant to N.J.S.A. 34:1B-383 through 393.

“Project cost” or “capital investment” means the costs incurred after
application, except for soft costs, in connection with a cultural arts project
by a cultural arts institution until the issuance of a permanent certificate
of occupancy, or until such other time as specified by the Authority, for a
specific investment or improvement, including the costs relating to lands,
buildings, improvements, real or personal property, or any interest therein,
including leases discounted to present value, including lands under water,
riparian rights, space rights, and air rights acquired, owned, developed or
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redeveloped, constructed, reconstructed, rehabilitated, or improved, any
environmental remediation costs, plus soft costs of an amount not to
exceed 20 percent of the total costs, and the cost of infrastructure
improvements, including ancillary infrastructure projects. Project cost
shall not include the cost of acquiring land. Vehicles and heavy equipment
not permanently located in the building, structure, facility, or
improvement shall not constitute a project cost. The fees associated with
the application or administration of tax credits, pursuant to N.J.S.A.
34:1B-383 et seq., and this subchapter, shall not constitute a project cost.
If the cultural arts facility is a component of a larger facility, the otherwise
eligible costs of any shared structures or improvements, including, but not
limited to, foundations or parking lots, may be included as a project cost
only to the extent of the cultural arts facility’s pro-rata share, based on
square footage, of the larger facility.

“Project financing gap” means the part of the total project cost,
including reasonable and appropriate return on investment, that remains
to be financed after all other sources of capital have been accounted for,
including, but not limited to, equity, which shall not be less than 20
percent of the total project cost, and investor or financial entity capital or
loans; provided, however, that for a cultural arts project located in a
government-restricted municipality, the equity shall not be less than 10
percent of the total project cost.

“Qualified incentive tract” means a population census tract having a
poverty rate of 20 percent or more; or a census tract in which the median
family income for the census tract does not exceed 80 percent of the
greater of the Statewide median family income or the median family
income of the metropolitan statistical area in which the census tract is
situated.

“Reasonable and appropriate return on investment” means the discount
rate at which the present value of the future operating cash flows of an
investment equals the cost of the investment.

“Representative of the community” means being a heterogeneous
group that includes individuals sharing diverse identities with those found
within the diverse population of a defined community no larger than the
municipality(s) in which the cultural arts project is located.

“Soft costs” means costs not directly related to construction, including
capitalized interest paid to third parties, real estate taxes, utility
connection fees, accounting, title/bond insurance, fixtures/equipment with
a useful life of five years or less, and all costs associated with financing,
design, engineering, legal, or real estate commissions, including, but not
limited to, architect fees, permit fees, loan origination and closing costs,
construction management, and freight and shipping delivery. Soft costs
may be incurred up to 12 months prior to application. “Soft costs” shall
not include early lease termination costs, airfare, mileage, tolls, gas,
meals, packing material, marketing and advertising, temporary signage,
incentive consultant fees, Authority fees, loan interest payments on
permanent financing, escrows, reserves, pre-opening costs, commissions,
and fees to the applicant not included in the definition of project cost,
project management, or other similar costs.

“Tax credit agreement” or “incentive award agreement” means a tax
credit agreement entered into pursuant to N.J.S.A. 34:1B-390 and
N.J.A.C. 19:31BB-1.8 between the Authority, a cultural arts institution,
and any co-applicant, if applicable, which sets forth the terms and
conditions pursuant to which the cultural arts institution and any co-
applicant may receive the incentive award.

“Total project cost” means any and all costs incurred for and in
connection with the cultural arts project by the applicant and any affiliate
of the applicant until the issuance of a permanent certificate of occupancy,
or upon such other event evidencing project completion as set forth in the
incentive grant agreement, which shall include, but is not limited to,
project costs, soft costs, and the cost of acquisition of land and buildings.

“Underserved community” means counties that as of December 2024,
and based on the 2020 U.S. Census population and 2020 U.S. Census
County Business Patterns, have less than the State average of North
American Industry Classification System (NAICS) code 71 for Arts,
Entertainment, and Recreation Establishments.

“Work First New Jersey program” means the Work First New Jersey
program established pursuant to N.J.S.A. 44:10-55 et seq.
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19:31BB-1.3  Eligibility criteria

(a) Prior to March 1, 2029, a cultural arts institution and co-applicant,
if applicable, shall be eligible to receive an incentive award for a cultural
arts project only if the cultural arts institution demonstrates to the
Authority at the time of application:

1. The proposed cultural arts project will result in a capital investment
of at least $5,000,000;

2. The structure and terms of the financial, corporate, and real estate
instruments to be utilized are adequate to successfully complete and then
operate the cultural arts project during the eligibility period;

3. Construction has not commenced at the site of the cultural arts
project prior to submitting an application, unless the work was ordered by
a building code or other official with jurisdiction over the site of the
cultural arts project to correct a health, safety, or other hazard or the
Authority determines that the cultural arts project would not be completed
without an award of tax credits pursuant to the Program. Construction
shall not include demolition or site remediation activities for purposes of
this paragraph;

4. That the requested value of the tax credit is necessary in each year
of the eligibility period in order for the cultural arts institution to finance
the establishment of the cultural arts project;

5. That the requested total aggregate value of the tax credits for the
entire eligibility period is necessary in order for the cultural arts institution
to finance the establishment of the cultural arts project;

6. The cultural arts project complies with the minimum environmental
and sustainability standards;

7. The cultural arts project complies with the Authority’s affirmative
action requirements at N.J.A.C. 19:30-3, adopted pursuant to N.J.S.A.
34:1B-5.4, as set forth at N.J.A.C. 19:31BB-1.13(a);

8. The significant economic, social, planning, employment, and other
benefits that would accrue to the State, county, or municipality from the
cultural arts project;

9. During the eligibility period, each worker employed to perform
construction work and building services work at the cultural arts project,
whether pursuant to a contract by the cultural arts institution or a
commercial tenant, commercial subtenant, or other commercial occupant,
is paid not less than the prevailing wage rate for the worker’s craft or trade,
as determined by the Commissioner of Labor and Workforce
Development pursuant to N.J.S.A. 34:11-56.25 et seq., and 34:11-56.58
et seq. In the event the cultural arts project constitutes a lease of more than
55 percent of a single facility or structure, these requirements shall apply
to construction work and building services work at the entire facility or
structure. In the event the cultural arts project constitutes a lease of more
than 35 percent of a single facility or structure, these requirements shall
apply to construction work at the entire facility or structure;

10. During the eligibility period, the cultural arts institution will partner
with one or more local community organizations that provide support and
services to Work First New Jersey program recipients, in order to provide
work activity opportunities and other appropriate services to Work First
New Jersey program recipients, which activities and services may include,
but shall not be limited to: work-study programs, internships, sector-based
contextualized literacy training, skills-based training in growth industries
in the State, and job retention and advancement services;

11. The timing of the award of tax credits pursuant to the Program will
allow for the successful completion and operation of the cultural arts
project during the eligibility period demonstrated through an independent
market study submitted by the applicant showing there is demand for a
cultural arts institution facility at the proposed project site and that it is
expected to be successful; and that the cultural arts institution has a strong
prior track record of success or an independent analysis demonstrates that
a newly formed cultural arts institution will be successful;

12. A project financing gap, which includes consideration that the
project’s reasonable and appropriate return on investment exists, or the
Authority determines that a cultural arts project will generate a below-
market rate of return and supports an incentive award of all or a portion
of the project financing gap. The Authority shall evaluate past and
projected fundraising efforts of the cultural arts institution to determine
whether a project financing gap exists;
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13. That, for at least the eligibility period, the cultural arts institution
will have ownership of, or lease space in, the cultural arts institution
facility and operate, cause to operate, or hold an operating agreement;

14. The cultural arts institution will have at least 20 percent equity in
the cultural arts project, provided, however, for a cultural arts project
located in a government-restricted municipality, the equity required shall
not be less than 10 percent;

15. The cultural arts project will be completed, and the cultural arts
institution will be issued a temporary certificate of occupancy for the
cultural arts institution facility by the applicable enforcing agency within
four years of executing the tax credit award agreement corresponding to
the cultural arts project;

16. The applicant has complied with all requirements for filing tax and
information returns and for paying or remitting required State taxes and
fees by submitting, as a part of the application, a tax clearance certificate,
as described at N.J.S.A. 54:50-39;

17. The application meets the minimum score pursuant to N.J.A.C.
19:31BB-1.7(c); and

18. If the application includes a co-applicant:

i. The co-applicant has complied with all requirements for filing tax
and information returns and for paying or remitting required State taxes
and fees by submitting, as a part of the application, a tax clearance
certificate, as described at N.J.S.A. 54:50-39;

ii. The co-applicant’s organizational purpose encompasses the
proposed participation;

iii. The co-applicant has the financial and operational capability to
provide the proposed contribution or services;

iv. The co-applicant’s proposed capital, real property, or services will
materially affect and serve the visitors or customers of the cultural arts
project; and

v. The co-applicant’s receipt and sale of the tax credits is necessary to
finance the cultural arts project.

(b) The cost, or a portion of the cost, of acquiring a building or
buildings can be included as a project cost in an amount not exceeding the
cost of all other components of the project cost.

19:31BB-1.4  Application submission requirements

(a) Each application to the Authority made by a cultural arts institution
shall include the following information in an application format
prescribed by the Authority:

1. The name of the cultural arts institution and lead development entity;

2. The contact information of the person identified as the primary
contact for the cultural arts institution and lead development entity;

3. The type of business of the cultural arts institution and lead
development entity;

4. The New Jersey tax identification number of the cultural arts
institution and lead development entity;

5. The Federal tax identification number of the cultural arts institution
and lead development entity;

6. Financial statements for the last three years of the cultural arts
institution or, if the cultural arts institution has not been in existence for
at least three years, other documentation acceptable to the Authority;

7. Financial statements for the last three years of the lead development
entity;

8. A description of the project, including scope of work, project budget,
cost estimate, and breakdown of uses and related square footage;

9. A description of the significant economic, social, planning,
employment, and other benefits that would accrue to the State, county, or
municipality from the cultural arts project;

10. A letter of intent evidencing a proposed partnership with one or
more local community organizations that provide support and services to
Work First New Jersey program recipients;

11. A copy of a market and/or feasibility study for the proposed use of
the project site by an independent third party, which must show there is
demand for a cultural arts institution facility at the proposed project site,
that it is expected to be successful, and that the cultural arts institution has
a strong prior track record of success or an independent analysis which
demonstrates that a newly formed cultural arts institution will be
successful;
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12. An anticipated construction schedule, including a narrative
description on what, if any, work, such as demolition, has commenced
and, if such work includes construction other than demolition or site
remediation activities, the timeline of such work along with an
explanation as to why the project has commenced and cannot be
completed without an award of tax credits pursuant to the Program;

13. Financial information for the project development, which shall
include a sources and uses statement, a letter of intent or commitment
from each equity source that has been identified, and, if applicable, a
fundraising plan for the project;

14. An operating plan that includes staffing and an annual budget
during the eligibility period,

15. A letter evidencing support for the cultural arts project from the
chief executive or governing body of the municipality in which the project
is located;

16. A list of all of the New Jersey Department of Labor and Workforce
Development, the Department of Environmental Protection, and the
Department of the Treasury permits and approvals or obligations and
responsibilities, with which the cultural arts institution and lead
development entity are associated, or in which they have an interest. The
list shall identify the entity that applied for or received such permits and
approvals or has such obligations and responsibilities, such as by program
interest numbers or licensing numbers. The cultural arts institution and
lead development entity shall also submit a written certification by the
chief executive officer, or equivalent officer, stating that the cultural arts
institution and lead development entity, respectively, satisfies the criteria
at N.J.A.C. 19:31BB-1.7(e)1 to be in substantial good standing with the
Department of Labor and Workforce Development, the Department of
Environmental Protection, and the Department of the Treasury and
N.J.A.C. 19:30BB-1.7(e)3, regarding contractors and subcontractors;

17. A certification that any contractors or subcontractors that will
perform work at the cultural arts project are registered as required by the
Public Works Contractor Registration Act, N.J.S.A. 34:11-56.48 et seq.,
have not been debarred by the Department of Labor and Workforce
Development from engaging in or bidding on Public Works Contracts in
the State, and possess a tax clearance certificate issued by the Division of
Taxation in the Department of the Treasury;

18. A certification by the chief executive officer, or equivalent officer
of'the cultural arts institution, that the officer has reviewed the application
information submitted and that the representations contained therein are
accurate;

19. A completed legal questionnaire disclosing all relevant legal
matters in accordance with the Authority’s debarment and disqualification
rules at N.J.A.C. 19:30-2;

20. Submission of a tax clearance certificate of the cultural arts
institution and lead development entity;

21. A list of all the development subsidies, as defined at N.J.S.A.
52:39-1 et seq., that the cultural arts institution facility is requesting or
receiving, the name of the granting body, the value of each development
subsidy, and the aggregate value of all development subsidies requested
or received;

22. The status of control of the site of the cultural arts project and any
agreements that provide a right of access to the cultural arts institution or
an affiliate to perform and complete the project. If the cultural arts
institution has not secured access to the site at the time of application, an
agreement with the current owner of the site evidencing an intent or
obligation to provide the necessary right of access to complete the cultural
arts project, including, but not limited to, a letter of intent;

23. A list and status of all required local, State, and Federal government
permits and local planning and zoning board approvals that have been
issued for the project, or will be required to be issued, pending resolution
of financing issues;

24. A description of how the minimum environmental and
sustainability standards are to be incorporated into the proposed project;

25. Information required by the Authority to evaluate and determine
the application’s score pursuant to N.J.A.C. 19:31BB-1.7(d); and

26. Any other necessary and relevant information as determined by the
Authority for a specific application including, but not limited to,
information needed to complete a review of the financial information of
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the project and the cultural arts institution’s experience successfully
completing similar redevelopment projects.

(b) If the cultural arts institution is applying with a co-applicant, the
application shall also include the following information of the co-
applicant:

1. The name of the business;

2. The contact information of the person identified as the primary
contact for the business;

3. The type of business;

4. The New Jersey tax identification number;

5. The Federal tax identification number;

6. A list of all of the New Jersey Department of Labor and Workforce
Development, the Department of Environmental Protection, and the
Department of the Treasury permits and approvals or obligations and
responsibilities, with which the co-applicant is associated with, or has an
interest in. The list shall identify the entity that applied for or received
such permits and approvals or has such obligations and responsibilities,
such as by program interest numbers or licensing numbers. The co-
applicant shall also submit a written certification by the chief executive
officer, or equivalent officer of the eligible co-applicant, stating that the
co-applicant applying for the Program satisfies the criteria at N.J.A.C.
19:31BB-1.7(e)1 to be in substantial good standing with the Department
of Labor and Workforce Development, the Department of Environmental
Protection, and the Department of the Treasury;

7. A certification by the chief executive officer, or equivalent officer
of the co-applicant, that the officer has reviewed the application
information submitted and that the representations contained therein are
accurate;

8. A completed legal questionnaire disclosing all relevant legal
matters, in accordance with the Authority debarment and disqualification
rules at N.J.A.C. 19:30-2;

9. Submission of a tax clearance certificate, pursuant to N.J.S.A. 54:50-
39;

10. A list of all the development subsidies, as defined at N.J.S.A.
52:39-1 et seq., that the co-applicant is requesting or receiving for the
project, the name of the granting body, the value of each development
subsidy, and the aggregate value of all development subsidies requested
or received;

11. Organizing documents of the co-applicant and a narrative regarding
the activity of the co-applicant generally and the activity of the co-
applicant in the State and municipality;

12. A description of the long-term participation agreement between the
co-applicant and the applicant, including a description of how the co-
applicant will take an active role in the project, including a description of
the capital, real property, or services related to the project that the co-
applicant will provide that directly affect and serve the anticipated visitors
or customers of the project;

13. An explanation of the need for a co-applicant to receive and sell the
tax credits to finance the cultural arts project and how the co-applicant
satisfies the eligibility criteria set forth at N.J.A.C. 19:31BB-1.3(a)18; and

14. Any other necessary and relevant information as determined by the
Authority for a specific application including, but not limited to,
information needed to complete the review of the co-applicant’s
participation and eligibility.

(c) The Authority may, in its sole discretion, consider two or more
applications as one application for one cultural arts project based on
factors including, but not limited to, the location of the cultural arts
projects, the types of uses proposed, and the applicant’s financing and
operational plans.

(d) If circumstances require an applicant to amend its application to the
Authority, then the applicant, or chief executive officer or equivalent
officer of the applicant, shall certify to the Authority that the information
provided in its amended application is true under the penalty of perjury.

19:31BB-1.5 Fees

(a) A cultural arts institution applying or revising an application
pursuant to N.J.A.C. 19:31BB-1.7(h), for benefits pursuant to the
Program, shall submit a one-time non-refundable application fee. The
application fee shall be as follows:
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1. For cultural arts projects with a total project cost of less than $20
million, the fee shall be $5,000.

2. For cultural arts projects with a total project cost of $20 million or
greater, the fee shall be $10,000.

(b) The Authority may procure third-party consultants to review and
evaluate an application, including, but not limited to, determining a
project’s likelihood of success and whether a project financing gap exists.
The Authority shall assess the cost of these reviews to the applicant. A
cultural arts institution shall pay to the Authority the full amount of the
direct costs of an analysis concerning the cultural arts institution’s
application for tax credits that a third party retained by the Authority
performs, if the Authority deems such retention to be necessary.

(c) The cultural arts institution shall pay to the Authority a non-
refundable fee prior to the approval of the tax credit by the Authority as
follows, except that the fee shall be refunded if the Authority does not
approve the tax credit:

1. For cultural arts projects with a total project cost of less than $20
million, the fee shall be $15,000.

2. For cultural arts projects with a total project cost of $20 million or
greater, the fee shall be $30,000.

(d) For all cultural arts projects, a cultural arts institution shall pay to
the Authority a non-refundable fee prior to the receipt of the tax credit
certificate pursuant to N.J.A.C. 19:31BB-1.8(g), as follows:

1. For cultural arts projects with a total project cost of less than $20
million, the fee shall be $25,000.

2. For cultural arts projects with a total project cost of $20 million or
greater, the fee shall be $50,000.

(e) A cultural arts institution shall pay to the Authority an annual
servicing fee beginning with the tax accounting or privilege period in
which the Authority accepts the certification that the cultural arts
institution has met the eligibility requirements of the Program for the
respective cultural arts project pursuant to N.J.A.C. 19:31BB-1.8(d) and
(e) for the duration of the eligibility period. The annual servicing fee shall
be paid to the Authority by the cultural arts institution at the time the
cultural arts institution submits its annual report, as follows:

1. For cultural arts projects with a total project cost of less than $20
million, the fee shall be $10,000.

2. For cultural arts projects with a total project cost of $20 million or
greater, the fee shall be $25,000.

(f) A cultural arts institution applying for a tax credit transfer certificate
pursuant to N.J.A.C. 19:31BB-1.11, including use of the tax credit transfer
certificate as collateral or to pledge, assign, transfer, or sell any or all of
its right, title, and interest in and to an incentive award agreement and in
the incentive awards payable thereunder, shall pay to the Authority a fee,
as follows:

1. For cultural arts projects with a total project cost of less than $20
million, the fee shall be $5,000.

2. For cultural arts projects with a total project cost of $20 million or
greater, the fee shall be $7,500.

(g) A cultural arts institution shall pay to the Authority a non-
refundable fee for each request for any administrative changes, additions,
or modifications to the tax credit; and a non-refundable fee shall be paid
for any major changes, additions, or modifications to the tax credit, such
as those requiring extensive staff time and Board approval, as follows:

1. For cultural arts projects with a total project cost of less than $20
million, a non-refundable fee of $2,500 shall be paid for each request for
any administrative change, addition, or modification to the tax credit; and
a non-refundable fee of $5,000 shall be paid for any major change,
addition, or modification to the tax credit, such as those requiring
extensive staff time and Board approval.

2. For cultural arts projects with a total project cost of $20 million or
greater, a non-refundable fee of $5,000 shall be paid for each request for
any administrative change, addition, or modification to the tax credit; and
a non-refundable fee of $10,000 shall be paid for any major change,
addition, or modification to the tax credit, such as those requiring
extensive staff time and Board approval.

(h) A non-refundable fee shall be paid for the first six-month extension
to the date by which the cultural arts institution shall submit the
satisfactory evidence pursuant to N.J.A.C. 19:31BB-1.8(e) with respect to
the eligibility requirements of the Program for the respective cultural arts
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project; and a non-refundable fee shall be paid for each subsequent
extension, as follows:

1. For cultural arts projects with a total project cost of less than $20
million, the fee shall be $2,500.

2. For cultural arts projects with a total project cost of $20 million or
greater, the fee shall be $5,000.

(i) A cultural arts institution seeking to terminate an existing incentive
agreement in order to participate in an incentive award agreement
authorized pursuant to the Cultural Arts Facilities Expansion Program
shall pay to the Authority a non-refundable fee, as follows:

1. For cultural arts projects with a total project cost of under $20
million, the fee shall be $5,000.

2. For cultural arts projects with a total project cost of $20 million or
greater, the fee shall be $10,000.

19:31BB-1.6  Project financing gap

(a) The Authority shall review the proposed total project cost and
evaluate and validate the project financing gap estimated by each cultural
arts institution applying for an incentive award, as follows:

1. The Authority shall evaluate the proposed project cost, including any
of the components of the proposed project cost, to develop the cultural
arts project against reasonable market costs and components of
comparable redevelopment projects;

2. The Authority shall determine if the applicant’s submitted financial
information for the project is satisfactory. If satisfactory, the Authority
shall incorporate the financial information in the project financing gap,
including the reasonable and appropriate return on investment; and

3. The project financing gap analysis shall include, but not be limited
to, an evaluation of the total project cost, the amount of capital sufficient
to complete the project, operating cash flow, a reasonable and appropriate
return on investment, past and projected fundraising efforts of the cultural
arts institution, and, in the Authority’s sole discretion, a comparison to
alternative financing structures for a comparable redevelopment project
available to the applicant.

19:31BB-1.7  Review, scoring, and approval of completed application;
tax credit amounts

(a) The Authority shall award tax credits pursuant to the Program
through a competitive application process consisting of at least one award
round each year. The Authority shall provide notice to the public of the
opening and closing dates for submission of Program applications on the
Authority’s Internet website.

(b) The Authority shall review completed applications for tax credits
submitted to the Authority by the deadline date of the award round and
shall evaluate each application as if it were received on the deadline date,
without providing any preference for early submissions. The review shall
determine if the applicant:

1. Complies with the eligibility criteria;

2. Satisfies the submission requirements; and

3. Provides adequate information for the subject application.

(c) To determine priority for an award of a tax credit, all eligible
applications in a given award round shall be ranked on the basis of a
scoring system developed by the Authority, in consultation with the New
Jersey State Council on the Arts. Prior to the commencement of an award
round, the Authority shall determine the weights for the factors and the
minimum score for the award round that each applicant is required to
attain to be eligible for a tax credit. The Authority shall provide public
notice of the weights through its website.

(d) The scoring system developed by the Authority pursuant to (c)
above shall assess applications for tax credits based on competitive
criteria, which shall include, but shall not be limited to:

1. The amount of tax credits requested by the cultural arts institution
compared to the amount of tax credits required for the completion of the
cultural arts project;

2. How the cultural arts project will advance State, regional, and local
goals concerning the development of arts and cultural facilities in
underserved communities;

3. The relationship of the cultural arts project to a comprehensive local
development strategy, adopted as of the time of application, including its
relation to other development and redevelopment projects in the
municipality;
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4. The degree to which the cultural arts project enhances and promotes
job creation and economic development in the municipality and the
immediate area surrounding the cultural arts project at the time of
application;

5. The extent of economic and related social distress in the
municipality and the immediate area surrounding the cultural arts project,
including whether the cultural arts project is located in a qualified
incentive tract or other areas of the State identified from time to time by
the Authority through rulemaking;

6. The quality and number of new full-time jobs that will be created at
the cultural arts institution, as determined by new or expanded space or an
increase in activities at the cultural arts institution facility;

7. At the time of application, if the cultural arts institution has a board
of directors, the extent to which that board of directors is diverse and
representative of the community in which the cultural arts project is
located; and

8. At the time of application, a detailed plan to make the applicant’s
exhibitions, performances, events, and/or educational offerings affordable
and available to the general public.

(e) Prior to the award of a tax credit:

1. The Authority shall confirm with the New Jersey Department of
Labor and Workforce Development, the Department of Environmental
Protection, and the Department of the Treasury that the cultural arts
institution, any co-applicant, and the lead development entity are in
compliance by being in substantial good standing with the statutes, rules,
and other enforceable standards of the respective department, or, if a
compliance issue exists, the cultural arts institution, any co-applicant, or
the lead development entity, as applicable, has entered into an agreement
with the respective department that includes a practical corrective action
plan, as applicable.

i. Substantial good standing shall be determined by each department
and mean, at a minimum, that the cultural arts institution, the lead
development entity, and any co-applicant:

(1) As to the Department of Labor and Workforce Development and
the Department of Environmental Protection:

(A) Is in substantial compliance with all material statutes, rules, and
other enforceable standards of the respective department that apply to the
cultural arts institution and any co-applicant; and

(B) Has no material violations of those statutes, rules, or other
enforceable standards that remain substantially unresolved through entry
into a corrective action plan, or other agreement with the respective
department, with respect thereto; and

(2) As to all other departments, has no unpaid liability in excess of any
threshold dollar amount(s) that may be established by each respective
department.

ii. If the Department of Labor and Workforce Development, the
Department of Environmental Protection, or the Department of the
Treasury promulgates, or issues, its own more stringent rule or standard
defining the term “substantial good standing,” the respective department
shall use such rule or standard to determine whether an entity is in
substantial good standing.

2. The Authority may contract with an independent third party to
perform a background check on the cultural arts institution, the lead
development entity, and any co-applicant.

3. The cultural arts institution shall certify that any contractors or
subcontractors that will perform work at the cultural arts project are
registered, as required by the Public Works Contractor Registration Act,
N.J.S.A. 34:11-56.48 et seq., have not been debarred by the Department
of Labor and Workforce Development from engaging in, or bidding on,
public works contracts in the State, and possess a tax clearance certificate
issued by the Division of Taxation in the Department of the Treasury.

(f) Provided that all parties are in compliance with (e) above, the
Authority shall allocate tax credits to cultural arts projects according to
the cultural arts projects’ scores and until either the available tax credits
are exhausted or all cultural arts projects obtaining the minimum score
receive a tax credit, whichever occurs first.

1. If insufficient funding exists to fully fund all eligible cultural arts
projects, a cultural arts project may be offered a partial tax credit valued
at less than what is provided at (g) below.
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(g) A cultural arts project involving the development or rehabilitation
of a cultural arts institution facility that has been approved by the Board
shall be eligible for a tax credit award in an amount not to exceed 100
percent of eligible project costs, subject to the caps and maximum
amounts in the Act and this chapter. In the case of a cultural arts institution
operating on a not-for-profit basis, if the Authority has determined that
incentive awards shall include an amount based on the operating reserve
of such cultural arts institution and has determined the amount of such
operating reserve based on a generally accepted standard, the tax credit
award may include up to 100 percent of such cultural arts institution’s
appropriate operating reserve, as determined by the Authority.

1. The value of the tax credits approved by the Authority pursuant to
the Program for a cultural arts project shall not exceed $75,000,000 per
cultural arts project.

(h) Applications that do not receive the minimum score established by
the Authority for that award round shall not receive further consideration
for a tax credit by the Authority in that award round; however, a cultural
arts institution may revise or complete a new application to be submitted
in a subsequent award round.

(1) If a cultural arts institution declines a tax credit offered by the
Authority, the Authority shall offer the tax credit to the applicant with the
application having the next highest score and having obtained at least the
minimum score in that award round.

19:31BB-1.8  Approval letter; tax credit agreement

(a) Upon receipt of a recommendation from the Authority staff on the
cultural arts project, the Board shall determine whether or not to approve
the application, the maximum amount of tax credits, and the maximum
percentage amount of allowed tax credits for its project cost and operating
reserve, if any, in a cultural arts project, and promptly notify the applicant,
any co-applicant, and the Director of the Division of Taxation of the
determination.

1. The Board’s award of the credits will be subject to conditions
subsequent that must be met in order to retain the credits. An approval
letter setting forth the conditions subsequent will be sent to the applicant
and any co-applicant. Such conditions shall include, but not be limited to,
the requirement that the cultural arts institution has entered into a
partnership with one or more local community organizations that provide
support and services to Work First New Jersey program recipients, the
project complies with the Authority’s prevailing wage requirements,
N.J.S.A. 34:1B-5.1 and N.J.A.C. 19:31BB-1.13(b) and (c), and
affirmative action requirements, N.J.S.A. 34:1B-5.4 and N.J.A.C.
19:31BB-1.13(a), that the project does not violate any environmental law
requirements, including, but not limited to, the Flood Hazard Area Control
Act Rules, N.J.A.C. 7:13, and the requirement that the minimum
environmental and sustainability standards are incorporated into the
proposed project. The approval letter shall also provide the requirements
necessary for the Authority to execute the tax credit agreement.

2. The approval letter shall require documentation verifying project
financing and planning approvals, including the submittal of executed
financing commitments and capital raised, documents that evidence site
control by the cultural arts institution or an affiliate of the cultural arts
institution, a copy of the site plan approval, and a copy of all required
permits, and planning and zoning approvals and permits. If the Authority
approval included a co-applicant, the required documents shall also
include the executed participation agreement between the co-applicant
and the cultural arts institution with a term that extends for the duration of
the eligibility period. Absent extenuating circumstances or the Authority’s
determination, in its sole discretion, the Authority’s approval of the tax
credits shall expire if the cultural arts institution or co-applicant, as
applicable, does not submit the documentation required in this paragraph
within a year after approval of the application.

3. The approval letter shall provide an estimated date of completion
and include a requirement for periodic progress reports. In the event of a
default pursuant to the approval letter or the tax credit agreement, the
Authority may rescind the incentive award. If the Authority rescinds an
incentive award in the same calendar year in which the Authority
approved the incentive award, then the Authority may allocate the unused
tax credits to another applicant that attained the minimum score as
determined pursuant to N.J.A.C. 19:31BB-1.7(d).
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(b) Following satisfaction of the requirements for the execution of an
incentive award agreement, the Authority shall enter into an incentive
award agreement with the cultural arts institution and any co-applicant.
The Chief Executive Officer of the Authority shall negotiate the terms and
conditions of the incentive award agreement on behalf of the State. The
awarding of tax credits shall be conditioned on the cultural arts
institution’s and any co-applicant’s compliance with the requirements of
the agreement.

(c) The incentive award agreement shall specify and include:

1. A detailed description of the proposed cultural arts project;

2. The maximum amount of project cost and the maximum percentage
of the project cost that will be used to calculate the amount of tax credits.
If the actual project cost is less than the project cost set forth in the
application, the tax credit shall be calculated based on the actual project
cost;

3. Information necessary to calculate such tax credit if the award
contains a tax credit based on an operating reserve;

4. The duration of the eligibility period,

5. A description of the occupancy permit or other event evidencing
project completion that begins the eligibility period;

6. An ongoing requirement to provide the Authority with current
personnel information that will enable the Authority to administer the
Program;

7. A requirement that the cultural arts institution shall not cease to
operate or cause another entity to operate the cultural arts project during
the eligibility period. If the cultural arts institution causes another entity
to operate the cultural arts project, the tax credit incentive award
agreement shall require that the cultural arts institution provide oversight
of the cultural arts project through, at a minimum, ongoing reporting by
the cultural arts institution to the Authority;

8. A method for the cultural arts institution to certify that it has met the
project cost and other eligibility requirements of the Program;

9. For a for-profit cultural arts institution, a requirement to provide
annual financial statements, as certified by a certified public accountant
and accompanied by an unqualified opinion, reporting the project’s
financial performance;

10. Representations that the cultural arts institution will comply with
the minimum environmental and sustainability standards;

11. Representations that the cultural arts institution and any co-
applicants are in substantial good standing and that the cultural arts project
will comply with all applicable laws, including, but not limited to,
prevailing wage requirements pursuant to N.J.A.C. 19:31BB-1.13(b) and
(c), affirmative action requirements pursuant to N.J.A.C. 19:31BB-
1.13(a), and environmental laws, including, but not limited to, the Flood
Hazard Area Control Act Rules, N.J.A.C. 7:13;

12. A provision permitting an audit of evidence and documentation of
the cultural arts institution and any co-applicant, supporting the
certifications pursuant to (e) below, and the annual reports pursuant to
N.J.A.C. 19:31BB-1.9, as the Authority deems necessary;

13. Reporting requirements pursuant to N.J.A.C. 19:31BB-1.9;

14. A provision permitting the Authority to amend the agreement;

15. A provision establishing the conditions pursuant to which the
Authority, the cultural arts institution, and any co-applicant, or all parties,
may terminate the agreement;

16. Milestones for the cultural arts project, which shall include the
estimated date of commencement and completion of the project, and a
provision that the Authority may rescind the award of tax credits if a
project fails to advance in accordance with milestones in the incentive
award agreement or fails to provide progress reports required pursuant to
the approval letter;

17. For a for-profit cultural arts institution, a provision to verify the
financing gap and the cultural arts institution’s updated projected cash
flow at the time the cultural arts institution submits the evidence of the
completion of the project pursuant to (¢) below, which shall include, but
not be limited to, any executed permanent financing commitments. To
ensure the protection of taxpayer money, if the Authority determines at
project certification that the actual capital financing approach utilized by
the project or the updated projected cash flow has resulted in a financing
gap that is smaller than the financing gap determined at Board approval,
the Authority shall use the information and updated projected cash flow
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to calculate the return on investment required pursuant to (c)18 below. If
there is no project financing gap due to the actual capital financing
approach utilized by the project or the updated projected cash flow, then
the cultural arts institution shall forfeit the incentive award;

18. For a for-profit cultural arts institution, a provision requiring that
at project completion and at the end of the eligibility period, the Authority
shall evaluate the cultural arts institution’s actual reasonable and
appropriate rate of return on investment and compare that actual
reasonable and appropriate rate of return on investment to the reasonable
and appropriate rate of return at the time of Board approval. If the actual
rate of return on investment exceeds the reasonable and appropriate rate
of return on investment at the time of Board approval by more than 15
percent, the Authority shall require the cultural arts institution to pay 20
percent of the amount in excess of the reasonable and appropriate rate of
return on investment as calculated at time of Board approval, as follows:
for any payment amount calculated at the time the cultural arts institution
submits the evidence of the completion of the project pursuant to (d)
below, the cultural arts institution shall make equal annual payments,
which in aggregate, shall equal the calculated payment amount, with each
annual report during the eligibility period. The Authority shall require an
escrow account to be held by the Authority for any payment received until
the end of the eligibility period. Following the final year of the eligibility
period, the Authority shall determine if the cultural arts institution’s actual
rate of return exceeded the reasonable and appropriate rate of return
determined at Board approval. If the final actual rate of return does not
exceed the reasonable and appropriate rate of return determined at Board
approval, the Authority shall release to the cultural arts institution the
escrowed funds. If the actual project final rate of return exceeds the
reasonable and appropriate rate of return determined at Board approval,
the Authority shall require the cultural arts institution to pay 20 percent of
the amount of the excess, which shall include the funds held in escrow,
and such funds shall be deposited in the State General Fund;

19. A provision acknowledging the Authority’s right to confirm with
the Department of Environmental Protection, the Department of Labor
and Workforce Development, and the Department of the Treasury, as set
forth at N.J.A.C. 19:31BB-1.7(e)1, that the cultural arts institution, and
any co-applicant, is in substantial good standing or has entered into an
agreement with the respective department that includes a practical
corrective action plan, as applicable;

20. A provision providing that if the cultural arts institution, and any
co-applicant, is not in substantial good standing with the Department of
Environmental Protection, the Department of Labor and Workforce
Development, and the Department of the Treasury, and has not entered
into an agreement with the respective department, as set forth at N.J.A.C.
19:31BB-1.7(e)1, and after being given written notice thereof and an
opportunity to be heard or to contest the determination by the respective
department, then the cultural arts institution and any co-applicant shall
forfeit the tax credits in any year in which the cultural arts institution and
any co-applicant is neither in substantial good standing with each
department nor has entered into a practical corrective action plan;

21. A requirement that the cultural arts institution shall include in all
commercial leases or other commercial occupancy agreements and shall
require that all subleases or other commercial occupancy agreements
applicable to the cultural arts project include a provision setting forth the
requirements at N.J.A.C. 19:31BB-1.3(a)9, which the provision shall be
in a form acceptable to the Authority. Such provision shall state that if a
commercial tenant, commercial subtenant, or other commercial occupant
fails to pay the required prevailing wage rate as set forth at N.J.A.C.
19:31BB-1.3(a)9, then the issuance of tax credits to the cultural arts
institution and any co-applicant shall be delayed until such time as
documentation demonstrating compliance has been provided to the
Authority;

22. A requirement that the cultural arts institution shall confirm that
each contractor or subcontractor performing work at the cultural arts
project: is registered as required by the Public Works Contractor
Registration Act, N.J.S.A. 34:11-56.48 et seq.; has not been debarred by
the Department of Labor and Workforce Development from engaging in
or bidding on public works contracts in the State; and possesses a tax
clearance certificate issued by the Division of Taxation in the Department
of the Treasury;
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23. A provision allowing the Authority to extend, in individual cases,
the deadline for any annual reporting or project completion certification
requirement;

24. Indemnification and insurance requirements from the cultural arts
institution and any co-applicant;

25. Events that would trigger forfeiture, reduction, rescission, or
recapture of the tax credits, including, but not limited to, provisions in this
subchapter;

26. Default and remedies, including, but not limited to, a default if a
cultural arts institution or any co-applicant made a material
misrepresentation on its application;

27. A provision that authorizes the Authority or the State to purchase
tax credits offered for sale by a cultural arts institution for 90 percent of
the stated value of the tax credit before considering any further
discounting to present value which shall be permitted and an
acknowledgment that the Authority elects not to make such purchases;
and

28. Require that at project completion the cultural arts institution adopt
specific nondiscrimination policies in accordance with the New Jersey
Law Against Discrimination, N.J.S.A. 10:5-1 through 50, for the
operation of a cultural arts project.

(d) A cultural arts institution shall submit, prior to the issuance of tax
credits pursuant to the incentive award agreement and prior to the date set
forth at N.J.A.C. 19:31BB-1.3(a)l5, but no later than six months
following project completion, satisfactory evidence of the completion of
the cultural arts project and satisfaction of the Program eligibility
requirements as set forth at (e) below. If the Governor declares an
emergency, the Chief Executive Officer of the Authority may grant an
extension to the time set forth at N.J.A.C. 19:31BB-1.3(a)15 for the
duration of the emergency and the Board of the Authority, and upon
recommendation of the Chief Executive Officer, may grant two additional
six-month extensions, provided that on an ongoing basis:

1. The extensions are due to the economic disruption caused by the
emergency;

2. The cultural arts project is delayed due to unforeseeable acts related
to the project beyond the cultural arts institution’s control and not due to
the cultural arts institution’s fault or negligence;

3. The cultural arts institution is using best efforts, with all due
diligence, to proceed with the completion of the cultural arts project and
the issuance of the temporary certificate of occupancy; and

4. The cultural arts institution has made and continues to make all
reasonable efforts to prevent, avoid, mitigate, and overcome the delay.

(e) The evidence required pursuant to (d) above, shall include, but not
be limited to, the documents in this subsection.

1. Evidence of a temporary certificate of occupancy or other event
evidencing project completion that begins the eligibility period indicated
in the incentive award agreement;

2. A certification by a qualified independent certified public accountant
of the actual project cost. The certification shall be made pursuant to an
“agreed upon procedures” letter acceptable to the Authority. If the project
cost is reduced below the minimum capital investment for eligibility, the
cultural arts project shall no longer be eligible. The Authority shall qualify
certified public accountants and provide to the cultural arts institution the
list of qualified certified public accountants; provided, however, the
cultural arts institution may select a certified public accountant that is
independent of the cultural arts institution and any co-applicant and not
on the Authority’s list of qualified certified public accountants for
purposes of the project cost certification if the cultural arts institution
demonstrates an extenuating circumstance prohibiting the cultural arts
institution from retaining a qualified certified public accountant. Such
circumstances include, but are not limited to, the unavailability of any of
the qualified certified public accountants to timely complete the
certification or none of the qualified certified public accountants are
independent of the cultural arts institution;

3. If the award includes tax credits on the basis of operating reserve,
updated documents evidencing the basis of the calculation for such tax
credit;

4. A floor plan identifying the actual and proposed uses and square
footage of gross leasable area for each such use and, if the cultural arts
project comprises multiple buildings, a site plan. For a cultural arts project
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with eligibility requirements on size or uses, evidence that the project
satisfies all such requirements. For a cultural arts project in which any
commercial tenant, commercial subtenant, or other commercial occupant
is the party to the contract to perform building services work as set forth
at N.J.A.C. 19:31BB-1.3(a)9, the floor plan, or site plan, shall identify all
such tenants, the premises occupied by each such tenant, and the size of
the space occupied by such tenant;

5. A certification indicating whether or not the cultural arts institution
is aware of any condition, event, or act that would cause the cultural arts
institution or any co-applicant not to be in compliance with the approval,
the Act, or this chapter;

6. A certification from a licensed engineer that the cultural arts project
has adhered, in all material respects, to the plan submitted by the cultural
arts institution describing how the cultural arts institution would satisfy
the minimum environmental and sustainability standards;

7. Any permanent financing commitments executed as of the date of
the submission of the documents in this subsection and an updated project
pro forma,

8. A certification by the chief executive officer or equivalent officer of
the cultural arts institution that the information provided pursuant to this
subsection is true under the penalty of perjury. Claims, records, or
statements submitted by a cultural arts institution to the Authority in order
to receive tax credits shall not be considered claims, records, or statements
made in connection with State tax laws;

9. If the Authority approval included a co-applicant, a certification that
the participation agreement between the cultural arts institution and the
co-applicant remains in effect and is not in default;

10. Evidence that the agreement between the cultural arts institution
and the local community organization(s) regarding Work First New Jersey
program recipients remains in effect and is not in default; and

11. Any information determined by the Authority to be necessary and
relevant to its review.

(f) A cultural arts institution shall forfeit the credit amount for any tax
period for which the cultural arts institution’s documentation remains
uncertified by the Authority as of the date for certification indicated in the
incentive award agreement, although credit amounts for the remainder of
the years of the eligibility period shall remain available to the cultural arts
institution.

(g) Once the Authority accepts the documentation required pursuant to
(e) above and the Authority determines that all eligibility requirements
and other required conditions have been met, within 90 days of the
Authority’s acceptance of the documentation and evidence satisfactory to
the Authority, the Authority shall notify the cultural arts institution and
the Director. The cultural arts institution shall receive its tax credit
certificate that will be based on the information submitted pursuant to (e)
above, provided it shall not exceed the maximum amount determined by
the Board pursuant to N.J.A.C. 19:31BB-1.7(g). The use of the tax credit
certificate shall be subject to the receipt of an annual certificate of
compliance issued by the Authority.

(h) At, or before, the date of certification, any modification to the
cultural arts project as approved by the Board, including, but not limited
to, a reduction in the amount of the project cost, or square feet, shall
require review and approval by the Authority to determine that the cultural
arts project, as modified, does not undermine the basis for the tax credit
award approved.

19:31BB-1.9  Reporting requirements and annual report

(a) A cultural arts institution approved for an incentive award and that
enters into an incentive award agreement shall submit annually,
commencing in the year in which the incentive award is issued, and for
the remainder of the eligibility period, a report indicating whether the
cultural arts institution is aware of any condition, event, or act that would
cause the cultural arts institution or any co-applicant not to be in
compliance with the incentive award agreement, the representations made
to the Authority during the competitive award rounds conducted pursuant
to N.J.A.C. 19:31BB-1.7(c), or the provisions of this chapter and the Act
and any additional reporting requirements included in the incentive award
agreement or tax credit certificate. The cultural arts institution, or an
authorized agent of the cultural arts institution, shall certify that the
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information provided pursuant to this subsection is true under the penalty
of perjury.

(b) The report required pursuant to (a) above is due 120 days after the
end of the cultural arts institution’s tax privilege period. Failure to timely
submit the report, absent extenuating circumstances and the written
approval of the Authority, shall result in a forfeiture of the tax credits for
that privilege period. The Authority reserves the right to audit any of the
representations made and documents submitted in the annual report.

(c) The annual report shall consist of:

1. A certification indicating whether or not the cultural arts institution
is aware of any condition, event, or act that would cause the cultural arts
institution or any co-applicant not to be in compliance with the approval,
the Act, the incentive award agreement, representations made to the
Authority during the competitive award rounds conducted pursuant to
N.J.A.C. 19:31BB-1.7(c), or this subchapter;

2. Evidence that the agreement between the cultural arts institution and
the local community organization(s) regarding Work First New Jersey
program recipients remains in effect and is not in default and that the
cultural arts institution is providing the work activity opportunities and
other appropriate services to Work First New Jersey program recipients
required pursuant to the agreement;

3. A certification indicating that the cultural arts project does not
violate any environmental law requirements, including, but not limited to,
the Flood Hazard Area Control Act Rules, N.J.A.C. 7:13;

4. For the two years after the first certificate of compliance is issued,
evidence that the cultural arts project remains in compliance with the
Authority’s affirmative action requirements pursuant to N.J.A.C.
19:31BB-1.13(a);

5. Evidence that the cultural arts project remains in compliance with
the Authority’s prevailing wage requirements pursuant to N.J.A.C.
19:31BB-1.13(b) and (c);

6. A tax clearance certificate as described at N.J.S.A. 54:50-39 for the
cultural arts institution and any co-applicant;

7. A certification from the cultural arts institution that the cultural arts
project is still operating as a cultural arts institution facility, including, but
not limited to, continuing to meet the eligibility requirements on site
control and eligible uses, and remains open to the public;

8. A floor plan identifying the actual uses, and if the cultural arts
project comprises multiple buildings, a site plan. For a cultural arts project
in which any commercial tenant, commercial subtenant, or other
commercial occupant is the party to the contract to perform building
services work as set forth at N.J.A.C. 19:31BB-1.3(a)9, the floor plan, or
site plan, shall identify all such tenants, the premises occupied by each
such tenant, and the size of the space occupied by such tenant;

9.For a for-profit cultural arts institution, an annual financial
statement, as certified by a certified public accountant and accompanied
by an unqualified opinion, reporting the project’s financial performance,
and operating budget, which includes operating cash flow, that is
acceptable to the Authority;

10. If the Authority approval included a co-applicant, a certification
that the participation agreement between the cultural arts institution and
the co-applicant remains in effect and is not in default and that the co-
applicant is making the contribution(s) required pursuant to the
participation agreement; and

11. In conducting its annual review, the Authority may require a
cultural arts institution to submit any information determined by the
Authority to be necessary and relevant to its review.

(d) Upon receipt, review, and acceptance of each report submitted
during the eligibility period, the Authority shall provide to the cultural arts
institution and the Director a certificate of compliance indicating the
amount of tax credits awarded to the cultural arts institution. No tax credit
certificate will be valid without the certificate of compliance issued for
the relevant tax privilege period. Upon receipt by the Director of the
certificate of compliance, the Director shall coordinate with the cultural
arts institution and the Authority the use of the tax credits awarded, which
the cultural arts institution may:

1. Offer for sale through the provision of a tax credit transfer certificate
pursuant to N.J.S.A. 34:1B-392 and N.J.A.C. 19:31BB-1.11; or
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2. Use as collateral or to secure any financial instrument approved by
the Authority to provide financing for the cultural arts project, if that use
is in accordance with the Act and this chapter.

(e) If the Authority approval pursuant to (d) above included a co-
applicant, the Authority shall provide notice of the certificate of
compliance to the co-applicant.

(f) Credits granted to a partnership shall be passed through to the
corporate partners, corporate members, or corporate owners, respectively,
prorata, or pursuant to an executed agreement among the partners,
members, or owners documenting an alternate distribution method
provided to the Director accompanied by any additional information as
the Director may prescribe consistent with any rule, guidance, or other
publication issued by the Division of Taxation.

(g) The Director may prescribe the order of priority of the application
of the credit allowed pursuant to this section and any other credits allowed
by law against the tax imposed pursuant to N.J.S.A. 54:10A-5.

19:31BB-1.10 Reduction, forfeiture, and recapture of tax credits

(a) The cultural arts institution and any co-applicant shall forfeit all
credit for the tax period in which the change occurs and each subsequent
tax period and may be subject to recapture, if:

1. The cultural arts institution changes the cultural arts project that has
been approved based on certain eligibility requirements, including, but not
limited to, the eligibility criteria set forth at N.J.A.C. 19:31BB-1.3; the
requirements in the definition of cultural arts institution; that the cultural
arts institution operates, causes to operate, or holds an agreement to
operate the cultural arts project as a cultural arts institution facility; that
the cultural arts institution facility is open to the public, and the cultural
arts project changes such that the eligibility requirements are no longer
met; or

2. The cultural arts institution changes the cultural arts project, so that
the cultural arts project would score less than the minimum score pursuant
to N.J.A.C. 19:31BB-1.7(d).

(b) As of the date of the annual report pursuant to N.J.A.C. 19:31BB-
1.9:

1. If any worker employed to perform construction work, or building
services work pursuant to a building services contract to which the cultural
arts institution is a party, at the cultural arts project, is paid less than the
prevailing wage rate for the worker’s craft or trade pursuant to N.J.A.C.
19:31BB-1.3(a)9 during the relevant tax period, then the cultural arts
institution and any co-applicant shall forfeit all credit for the tax period in
which the prevailing wage is not paid and each subsequent tax period until
the first tax period for which documentation demonstrating compliance
has been reviewed and approved by the Authority, for which tax period
and each subsequent period the full amount of the credit shall be allowed;

2. If a commercial tenant, commercial subtenant, or other commercial
occupant violates the requirement to pay the prevailing wage rate for
building services work set forth at N.J.S.A. 34:1B-387 and N.J.A.C.
19:31BB-1.3(a)9, then the issuance of all certificates of compliance for
the tax credits to the cultural arts institution and any co-applicant shall be
delayed until such time as documentation demonstrating compliance has
been reviewed and approved by the Authority. If a violation is not cured,
or is not capable of being cured, within one year of receipt of notice of the
violation, then the cultural arts institution and any co-applicant shall
forfeit 50 percent of the tax credits otherwise authorized for the tax period
in which the notice of violation was issued. If the violation is not cured on
or before the conclusion of that tax period in which the one year to cure
has expired, the cultural arts institution and any co-applicant shall forfeit
up to 100 percent of the tax credits otherwise authorized, as determined
by the Authority, in each subsequent tax period until the first tax period
for which documentation demonstrating compliance has been reviewed
and approved by the Authority. In this event, the cultural arts institution
applicant and any co-applicant shall be allowed the full tax credit amount
beginning in the tax period in which documentation of compliance was
reviewed and approved by the Authority, and including each subsequent
tax period in which the tax credits are otherwise authorized; and

3.If the cultural arts institution is not in compliance with the
requirements set forth at N.J.A.C. 19:31BB-1.7(e)3, the Authority may
suspend the tax credits for the relevant tax period and if the suspension
continues for two years, then, at the Authority’s sole option, the cultural
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arts institution and any co-applicant may forfeit the tax credits for those
years.

(c) If, based on new information, the Authority determines that a
reduction, forfeiture, or recapture should have been applicable pursuant to
any of the provisions in this section, the Authority shall recapture the tax
credits for the relevant tax period(s).

(d) I, at any time, the Authority determines that the cultural arts
institution or co-applicant made a material misrepresentation on the
cultural arts institution’s application, project completion certification,
annual report, or any related submissions, the cultural arts institution and
any co-applicant shall forfeit, and the Authority may recapture any or all
of, the incentive award and all tax credits awarded pursuant to the
Program, which shall be in addition to any other remedies in the incentive
award agreement and any criminal or civil penalties to which the cultural
arts institution, co-applicant, and their respective officers may be subject.

(e) A for-profit cultural arts institution shall provide an updated project
pro forma and other relevant financial documentation to the Authority
when the tax credit agreement is to be terminated. The Authority shall
evaluate the reasonable and appropriate return on investment as of the date
of termination in the same manner as at the end of the eligibility period
pursuant to N.J.A.C. 19:31BB-1.8(c)18.

(f) If a for-profit cultural arts institution fails to provide the financial
documentation required for the Authority to evaluate the reasonable and
appropriate return on investment pursuant to (e) above or N.J.A.C.
19:31BB-1.8(¢c)18, the Authority shall recapture all of the tax credits
awarded.

(g) Any recapture amount pursuant to this section may include interest
on the recapture amount, at a rate equal to the statutory rate for tax
deficiencies, plus any statutory penalties, and all costs incurred by the
Authority and the Division of Taxation in the Department of the Treasury
in connection with the pursuit of the recapture, including, but not limited
to, counsel fees, court costs, and other costs of collection. The Authority
shall confer with the Division of Taxation to determine the recapture
amount.

(h) If all or part of a tax credit sold or assigned pursuant to N.J.S.A.
34:1B-392 and N.J.A.C. 19:31BB-1.11 is subject to recapture, then the
Authority shall pursue recapture from the cultural arts institution, and to
the extent the co-applicant is involved with the basis for the recapture, any
co-applicant, and not from the purchaser or assignee of the tax credit
transfer certificate.

(i) Any funds recaptured pursuant to this section, including penalties
and interest, shall be deposited into the General Fund of the State.

19:31BB-1.11 Application for tax credit transfer certificate

(a) A cultural arts institution or co-applicant may apply to the Director
and the Chief Executive Officer of the Authority for a tax credit transfer
certificate, covering one or more years. The tax credit transfer certificate,
upon receipt thereof by the cultural arts institution or co-applicant from
the Director and the Chief Executive Officer of the Authority, may be sold
or assigned, in full or in part, in an amount not less than $25,000, in the
privilege period during which the cultural arts institution or co-applicant
receives the tax credit transfer certificate from the Director, to another
person, who may apply the credit against a tax liability pursuant to
N.J.S.A. 54:10A-5, 54:18A-2 and 3, 17:32-15, or 17B:23-5. The
certificate provided to the applicant or co-applicant shall include a
statement waiving the applicant’s or co-applicant’s right to claim the
amount of the credit that the applicant has elected to sell or assign against
the applicant’s tax liability.

(b) The cultural arts institution or co-applicant shall not sell, pledge,
transfer, or assign, including a collateral assignment, a tax credit transfer
certificate allowed pursuant to this section for consideration received by
the cultural arts institution or co-applicant of less than 85 percent of the
transferred credit amount before considering any further discounting to
present value, which shall be permitted. The cultural arts institution or co-
applicant shall submit to the Authority, documentation evidencing the
value of the tax credits that may include, but not be limited to, the purchase
agreement.

(c) The tax credit transfer certificate issued to a cultural arts institution
or co-applicant by the Director shall be subject to any limitations and
conditions imposed on the application of State tax credits pursuant to the
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Act and this chapter and any other terms and conditions that the Director
may prescribe including, but not limited to, any applicable statutes of
limitations for claiming a refund or credit; provided, however, that the
holder of a tax credit certificate may transfer all or part of the tax credit
amount, on or after the date of issuance of the tax credit transfer
certificate, as set forth at (a) above for use by the transferee in the tax
period for which it was issued, and the transferee may carry forward all or
part of the tax credit amount in any of the next five successive tax periods.
Notwithstanding any provision of this section to the contrary, the amount
of tax credits that may be claimed by the transferee in any tax period shall
not exceed the total tax credit amount divided by the duration of the
eligibility period in years.

(d) A purchaser or assignee of a tax credit transfer certificate pursuant
to this section shall not make any subsequent transfers, assignments, or
sales of the tax credit transfer certificate. If a lender that holds a tax credit
certificate as collateral on a cultural arts project forecloses on the project,
the foreclosure and resulting transfer of the certificate shall not be
considered a sale of the transfer certificate.

(e) The Authority shall publish, on its internet website, the following
information concerning each tax credit transfer certificate approved by the
Authority and the Director pursuant to this section:

1. The name of the transferor;

2. The name of the transferee;

3. The value of the tax credit transfer certificate;

4. The State tax against which the transferee may apply the tax credit;
and

5. The consideration received by the transferor.

19:31BB-1.12 Effect of sale or lease of qualified facilities and
relocation of cultural arts facility

(a) Except as set forth at (b) below, if the cultural arts facility is sold in
whole or in part during the eligibility period, the new owner shall not
acquire the capital investment of the seller and the seller shall forfeit all
tax credits for the tax period in which the sale occurs and all subsequent
tax periods; provided, however, that any tax credits of cultural arts
institution tenants shall remain unaffected. If the cultural arts institution
merges or consolidates with another entity, the resulting or transferee
entity shall not be considered the new owner.

(b) A cultural arts institution entity may, upon notice to and written
consent of the Authority, assign, transfer, or sell all of its rights, title, and
interest in, and to, the tax credit agreement and in the incentive award
payable pursuant to the tax credit agreement, and the right to receive the
incentive award, along with the rights and remedies provided to the
eligible cultural arts institution pursuant to the tax credit agreement;
provided that any sale, assignment, or transfer of the tax credit agreement
shall be to the purchaser, assignee, or transferee of the cultural arts
institution facility. To decide whether to consent, the Authority will
consider the purchase price and terms of the assignment, transfer, or sale,
the allocation of the purchase price to the tax credit in relation to the
minimum required pursuant to N.J.A.C. 19:31BB-1.11(b), and the impact
of the transaction on the eligibility criteria. Any assignment shall be an
absolute assignment for all purposes, including the Federal bankruptcy
code. If the Authority approval included a co-applicant, prior to requesting
the consent of the Authority, the cultural arts institution shall obtain, in
writing, the co-applicant’s consent, and the cultural arts institution shall
provide the co-applicant’s written consent to the Authority with the
cultural arts institution’s notice.

(c) A co-applicant who has entered into a tax credit agreement may,
upon notice to and written consent of the Authority, assign, transfer, or
sell any or all of its right, title, and interest in, and to, the tax credit
agreement and in the incentive award payable pursuant to the tax credit
agreement, and the right to receive the incentive award, along with the
rights and remedies provided to the co-applicant pursuant to the tax credit
agreement, provided that the purchaser shall be a non-profit pursuant to
section 501(c)3 of the Internal Revenue Code. To decide whether to
consent, the Authority will consider the contributions of the co-applicant,
the proposed contributions by the purchaser, the purchase price and terms
of the assignment, transfer, or sale, and the allocation of the purchase price
to the tax credit. The new purchaser shall be the co-applicant and shall be
required to receive an assignment of the co-applicant’s participation
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agreement or to execute a new participation agreement with the cultural
arts institution. Any assignment shall be an absolute assignment for all
purposes, including the Federal bankruptcy code. Prior to requesting the
consent of the Authority, the co-applicant shall obtain, in writing, the
cultural arts institution’s consent, and the co-applicant shall provide the
cultural arts institution’s written consent to the Authority with the co-
applicant’s notice.

(d) The Authority shall publish, on its Internet website, the following
information concerning each assignment, transfer, or sale approved by the
Authority pursuant to this section:

1. The name of the person or entity offering the assignment, transfer,
or sale of a right, title, or interest in a tax credit agreement;

2. The name of the person or entity receiving the assignment, transfer,
or sale of a right, title, or interest in the tax credit agreement;

3. The value of the right, title, or interest in the tax credit agreement;
and

4. The consideration received by the person or entity offering the
assignment, transfer, or sale of the right, title, or interest in the tax credit
agreement.

(e) If a cultural arts institution leases, subleases, or otherwise reduces
its tenancy in whole or in part during the eligibility period, the new tenant
shall not acquire the tax credits of the cultural arts institution, and the
cultural arts institution shall forfeit all tax credits for any tax period of its
lease, sublease, or tenancy reduction. Notwithstanding the foregoing, an
eligible cultural arts institution may lease or sublease a portion of its
cultural arts facility up to the lesser of 15,000 square feet or 40 percent of
the cultural arts institution facility for any other tenant without forfeiting
any of the cultural arts institution’s credits, provided that the tenant’s
capital investment shall not be included in the cultural arts institution’s
capital investment.

19:31BB-1.13 Affirmative action and prevailing wage

(a) The Authority’s affirmative action requirements at N.J.S.A. 34:1B-
5.4 and N.J.A.C. 19:30-3 and 19:31BB-1.3(a)7 shall apply to the cultural
arts project. The affirmative action requirements shall begin at application
submission and apply for two years after the first certificate of compliance
is issued.

(b) The Authority’s prevailing wage requirements for construction
work at N.J.S.A. 34:1B-5.1 and N.J.A.C. 19:30-4 and 19:31BB-1.3(a)9
shall apply to the cultural arts project from application submission through
the end of the eligibility period.

(c) The Authority’s prevailing wage requirements for building services
work at N.J.A.C. 19:30-4 and 19:31BB-1.3(a)9 shall apply from
application submission through the end of the eligibility period.

19:31BB-1.14 Appeals

(a) The Board’s action shall be effective 10 business days after the
Governor’s receipt of the minutes, provided neither an early approval nor
veto has been issued.
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(b) A cultural arts institution may appeal the Authority’s action by
submitting, in writing, to the Authority, within 20 calendar days from the
effective date of such action, an explanation of the grounds for such
appeal. Such appeals are not contested cases subject to the requirements
of the Administrative Procedure Act, N.J.S.A. 52:14B-1 et seq., and
52:14F-1 et seq., and the Uniform Administrative Procedure Rules,
N.JAC. 1:1.

(c) Appeals that are timely submitted shall be handled by the Authority
as follows:

1. The Chief Executive Officer of the Authority, or designee, shall
designate an employee of the Authority to serve as a hearing officer for
the appeal and make a recommendation on the merits of the appeal to the
Board. The hearing officer shall perform a review of the written record,
which includes, but is not limited to, the written appeal, any
documentation provided in support of the appeal, and any written staff
response to the appeal. The hearing officer may require an in-person
hearing and has sole discretion to determine if an in-person hearing is
necessary to reach an informed decision on the appeal. The Authority may
consider new evidence or information.

2. Following completion of the record review and/or in-person hearing,
as applicable, the hearing officer shall issue a written report to the Board
including the hearing officer’s finding(s) and recommendation(s) on the
merits of the appeal. The hearing officer’s report shall be advisory in
nature. After reviewing the report, the Chief Executive Officer may also
include a recommendation in the written report of the hearing officer. The
cultural arts institution shall receive a copy of the written report of the
hearing officer, which shall include the recommendation of the Chief
Executive Officer, if any, and shall have the opportunity to file written
comments and exceptions to the hearing officer’s report within five
business days from receipt of such report. Any such comments will be
incorporated into the final report presented to the Board.

3.The Board shall consider the hearing officer’s report, the
recommendation of the Chief Executive Officer, if any, and any written
comments and exceptions timely submitted by the cultural arts institution.
Based on that review, the Board shall issue a final decision on the appeal.

4. Final decisions rendered by the Board shall be appealable to the
Superior Court, Appellate Division, in accordance with the Rules
Governing the Courts of the State of New Jersey.

19:31BB-1.15 Severability

If any section, subsection, provision, clause, or portion of this
subchapter is adjudged to be unconstitutional or invalid by a court of
competent jurisdiction, the remaining portions of this subchapter shall not
be affected thereby.
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